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© A.B. Ipeoensckmii, A.H. 2Kmisnos, M.10. CaBpancKuii,
«KomMepueckuii apouTpax», IIepeBoI Ha pyCCKU SI3bIK, 2021

PE30JIIOLUA Ne 4/2016

MEXIYHAPOJAHBI1 KOMMEPYECKUH APBUTPAXK

77-s1 KOHbEpeHLIUST ACCOLMALINK MEXIYHAPOIHOTO NpaBa, nmpoxoausiias B MoxaH-
HecOypre, FOAP, 7—11 aBrycra 2016 .

PACCMOTPEB Otuer KomuTeTa mo MexXayHapoTHOMY KOMMEPUYECKOMY apOUTPaxKy
0 HEOTbEMJIEMBIX U IIOAPA3yMEBAEMbIX IIOJTHOMOUYMSIX apOUTPaKHBIX TPUOYHAJIOB, IIPE/I-
CTaBJIEHHbI U 00CYXIEHHBIA Ha 76-i1 KOHMepeHIUN ACCOLUALIMN MEXIYHAPOIHOIO
mpaBa, cocTosiBIeiics B ropone Bamunarrone, ®enepanbHbiit okpyr Komymoust, Co-
equHeHHbIe [ITaTel AMepuku, 7—12 anpens 2014 1.

ITPU3HABAS, 4TO TTOJTHOMOYHUS apOUTPaKHBIX TPUOYHAJIOB SIBJISTIOTCS] BaXKHBIM
aCIIeKTOM apOMTPaKHOTO MPOolLIecca B MEKIYHAPOIHOM apOUTpake, HO PEIKO aHAIM3UPY-
FOTCS Ha MpeIMeT HeTIOMMEHOBAHHBIX HEOThEMJIEMBIX 1 ITOIPAa3yMeBaeMbIX IIOJTHOMOYMIA,

IMPUHUNMAET PexoMeHganyn, N3JIOKEHHBIE B IPUJIOXKEHUN K HacTosieil Pe3o-
JIIOLINN;

INPEACTABJIAET PekxoMeHmanmmuu cTOpoHaM, apOMTPakKHBIM TPUOYHAJIaM M TOCY-
MApCTBEHHBIM CyIaM, pacCMaTPUBAIOIINM BOIIPOC 00 MCITOJIb30BAHNN HEOTHEMIICMBIX
W MOIpa3yMeBAEMbIX OJTHOMOUMIA apOUTPaKHBIMU TPUOYHATIaAMU;

ITPOCHT I'eHepambHOTO CeKpeTapst ACCOLMAIIMI MEKIyHAPOTHOTO IIpaBa HaIIPaBUTh
Kormmio Hactoseir Pesomonuu ['eHepambHOMY cekpeTtapio Komuccun Opranmn3anumn
OO0BbenHEeHHBIX Hammii 1mo mpaBy MEXXIyHapOIHON TOPTOBIU M IPYTUM KOMITETCHT-
HBIM MEXXIYHAPOJAHBIM U PETMOHAIbLHBIM OPraHU3ALMSIM U IIIMPOKO pacIpOCTPaHUTD €€
B COODIIIECTBE FOPUCTOB-MEKIYHAPOTHUKOB, B OCOOCHHOCTH CPEIU SKCIIEPTHBIX TPYIIIT
B 00JIACTH MEXIYHAPOIHOTO KOMMEPUYECKOTO apOUTpaKa;

IMTPUBETCTBYET roToBHOCTP 4IeHOB yKa3zaHHOTO KomuTeTa IpomoKaTh CBOIO
TIeSTeIbHOCTD;

PEKOMEHIYET McnomHUTEIFHOMY COBETY IIPOIINTD motHoMounst Komurera
10 MEXIYHApOTHOMY KOMMEPUYCCKOMY apONTpaxKy.



204 KomMepueckuit apbutpax N2 2(7) e 2021

ITPNJIOXKEHMUE K PE3OJIIOLINHA Ne 4/2016
ACCOUMALMA MEXIYHAPOOHOI'O ITPABA
KOMMUTET IO MEXAYHAPOAHOMY KOMMEPYECKOMY APBUTPAXY
PEKOMEHJIALIMW O HEOTBEMJIEMbIX U [TOAPA3YMEBAEMDbIX

MMOJIHOMOUYNUAX MEXIAYHAPOJAHBIX APBUTPAXKHDBIX TPUBYHAJIOB

[TpuHMMAast Bo BHUMaHME CIeAyIONIe BRIBOOEI oTaeTa KoMmTeTa:

1. B momorHeHME K TTOTHOMOYMSIM, TIPSIMO TIPEIOCTABICHHBIM COIIAIIICHUEM CTO-
POH, a TaKKe 3aKOHAMHM U MPaBUJIAMH, PETYIUPYIOIINMH apOUTpaK, MEKIyHapOITHEIC
apOUTpaxkHble TPUOYHAJIbI («apOUTpaXkKHbIE TPUOYHAJIbI») 00J1a1aI0T TOJHOMOYUSIMU,
KOTOPBIC SIBIISIIOTCS HEOThEMJIEMBIMU 1 TTOIPa3yMeBacMBIMH.

2. He cymiecTByeT yHUBEpCATBLHOTO MIIH 3aKPHITOTO TePEYHS TAKUX ITOJTHOMOYMH WITH
KaKNX-JT100 3apaHee YCTAaHOBICHHBIX IIPAaBWJI, PETYIMPYIONINX UX UCIIOb3oBaHme. Ha-
TIPOTUB, UMEIOIINECS TTOTHOMOUNS ¥ BO3MOXHOCTH MX MCITOIH30BAaHMS B 3HAUYNTCIIHHOM
CTCTICHU 3aBUCST OT KOHKPETHBIX OOCTOSITCTLCTB MIeJIa.

3. ApOouTpaxkHbIe TPUOYHAIBI IIPUMEHSUTA HEOTheMJIEMBbIC 1 TTOIpa3yMeBacMble ITOTHO-
MOYMS B pa3TMIHBIX CUTYALINSIX, BKITIOUas, infer alia, apONTPakKHYIO TIPOLICAYPY, IPUHSITHE
00eCTICUNTETbHBIX MEP, IIPUHATHE PEIICHUM, CAHKIINK B OTHOIIICHUH TTPEATIOIaracMOro
HEHaJUIeXKaIllero OBeACHUS 1 3JI0YIIOTPEOICHII, a TaK:Ke TIPU TIepeCMOTpE paHee BI-
HECCHHBIX peIICHUA.

4. IpaBuia 1 3aKOHBI, KOTOPHIE TIPUMEHSTIOTCS K apOMTPaKy, YCTaHABIMBAIOT IIpeie-
JIBI OCYIIECTBJICHUS apOUTPaKHBIMU TPUOYHAIAMU UX TTOJTHOMOYMIA; CYIIeCTBEHHBIC
OTpaHUYCHUS ITUX ITOJTHOMOYMI TAKIKE MOTYT OBITh YCTAHOBJICHBI COTIAIIICHUEM CTO-
POH.

5. Co BpeMeHeM BO3pOCIIO TIpU3HAHNE HATUUNS Y apOUTPaKHBIX TPUOYHATIOB He-
OTBEMJICMEBIX 1 TTOIPa3yMeBacMBIX TTOJTHOMOYHIA, U NUCTOPMUECKUI KOHTEKCT, B KOTOPOM
IEUCTBYIOT apOMTpaKHBIC TPUOYHAIBI, IMECT OOJIbIIIoe 3HaUeHNUE. JleiicTBHSI, KOTOpHIe
KOT'Ia-TO CUYMTAINCh HOBATOPCKUMM U, B OTCYTCTBHE SIBHO BBIPAsKEHHBIX TTOJTHOMOYHIA,
BBI3BIBAJIN CITOPHI, TETICPh CTAJIN YaCThIO0 MAaTECPUU MEKIYHAPOITHOTO apOUTpaKa.

6. IIpu3HaHue U pa3BUTHE HEOTHEMJIEMBIX U ITOAPA3YMEBAEMBIX IIOJTHOMOYMI IIPOKC-
XOIWIIO OMHOBPEMEHHO C paCIIpOCTpaHECHUEM MEXKIYHAPOIHOTO apOUTpaxa, CIToCOOCTBYS
€r0 TBOPUYECKOMY Pa3BUTHIO.

7. HeoThemiteMbIe 1 TTOApa3yMeBaeMbIe TTOJTHOMOYHMS MOTYT OBITh OTHECEHBI K TPEM
TMOTEHINAIBHO TIEPEeCEKAIOIIIMCS KaTCTOPUSIM:

a. [TorHOMOUMS, TTOMpa3yMeBaeMbIC B CHJIY COTTIAIIICHUS CTOPOH, a TAKSKe TIPaBUIT
¥ 3aKOHOB, PETYJIMPYIOIINX apOUTpax,

b. nckpemoHHBIE TTOJJTHOMOYMS B OTHOIICHUM MPOLEAYPHI, KOTOPhIC KOH-
LETTyaJIbHO CBSI3aHBI KaK C TTOApa3yMeBacMBIMU, TaK M ¢ HCOThEMJICMBIMU TTIOJTHO-
MOUMSIMU, 1

¢. HeorpreMieMble mOTHOMOUMST, HEOOXOAUMBIE [IJIS COXPAHEHUS] KOMIIETEHIINH,
Toamep>KaHuUs 1IEJIOCTHOCTH pa30MpaTeIbcTBa M BEIHECCHUS MCTIOJTHIMOTO PEIICHMSI.
8. [TompasymeBaeMbIe I TUCKPEIIMOHHBIC TTOTHOMOYMST OOBITHO TTPOMCTEKAIOT U3 CO-

TIAIIIEHUSI CTOPOH 1 HE TOJDKHEI €My IIPOTHBOPECUNTD.



[okymeHT 205

9. HeoTbeMiieMble OJTHOMOYHUS — 3TO ITOJHOMOYMSI, KOTOPBIE, KaK OXUAACTCS,
OyIyT CYLIECTBOBATH IIPU OTCYTCTBUU OIIPEACIEHHOCTH B COIJIALIEHUM WJIU ITOJI0XKEHUS
lex arbitri 06 0OpaTHOM.

10. HeoTbhemiieMbie ITOTHOMOYMSI 10 CBOEH MPUPOAE BO3HUKAIOT TOJIbKO IJIsI UC-
[10JIb30BaHUsI B OrpaHUYEHHBIX CUTYaLUsIX. VX clleyeT TOJKOBaTh y3KO 1 UCITO/Ib30BaTh
COpa3MepPHO U TOJILKO B TOM Mepe, B KAKOI 5TO HEOOXOAMMO JIsl pPa3peLleHUs BOIIPOCOB
IIpU KOHKPETHBIX 00CTOSTEIbCTBAX.

11. PazmeneHne ITOTHOMOYMIT Ha TIOApa3yMeBaeMble, TUCKPEIIMOHHBIC MJIN HEOTh-
eMJIEMbIE IIOMOTaeT YCTAHOBUTH OObEM IOJTHOMOYMI, KOTOPBIMU 00/1aJaI0T apOUTpaxK-
HbI€ TPUOYHAJIbI, M COAEMCTBYET BBIHECEHUIO PELICHUM U IIOCTAHOBICHUI, YCTONYMBBIX
K IIEPECMOTDY.

Komurer PEKOMEHIYET CIICAYIOIICE:

1. Cmoponam:

(a) CTOpOHBI TOJZKHBI TOHUMATh, YTO apOUTPaKHBIC TPUOYHAIBI 00JIagaloT HEOTh-
e€MJIEMBIMU U ITOPA3yMeBAEMbIMU IOJTHOMOYMSIMU.

(b) Ecitut CTOpOHBI XeJIaioT MOATBEPAUTD, PACLIUPUTD WK Cy3UTh IOJTHOMOYKS apOu-
TPOB, OHU JOJIKHBI JOCTUTHYTh coraleHust 00 3ToM. OaHAKO ObLIO ObI HEOOBIYHBIM U,
I10 KpaiiHei Mepe, I0TpeOoBaIo Obl HEIBYCMbICJIEHHOTO YKA3aHUSI, €CJIM ObI ITOJIHOMOYMS
apOUTPOB ObLIM OrpAaHUYEHBI TAKUM 00Pa30M, YTOObI 3TO HOAPHIBAIO KOMIIETEHLIMIO ap-
OUTpaXHOro TpUOYHAJIA, HAPYLIAIO LIEJIOCTHOCTD pa30upaTeIbCTBa WM MOIJIO IIPUBECTU
K BBIHECEHMIO apOUTPAXKHOIO PEIleHUsI, KOTOpOoe OyIeT OTMEHEHO WM B UCIOJHEHUN
KOTOPOTO OyIEeT OTKa3aHO.

2. Apbumpaxcrvim mpubyHaram:

(a) OneHmBasg 00beM CBOMX ITOJTHOMOYHI B KOHKPETHOM CUTYAIINU, apOUTPaKHBIC
TPUOYHAIIBI JOJIKHBI B TIEPBYIO O4Yepeab oOpaliaTh BHUMaHUE Ha apOUTpaXkKHOE COTrJia-
IIeHWe, TIpaBUIa, PETYINPYIOIINE pa30upaTeaIbCTBO, U JIFOOOI 3aKOH, TTOMJICKAIIII
TIPUMEHEHUIO.

(b) Ectit 5TM ICTOYHMKY HE pelIaloT HaIeKAIIM 00pa30oM ITOCTaBICHHYIO 3a1ady,
apOUTpakHbIC TPUOYHAIIBI MOJIKHBI PACCMOTPETH BOIIPOC O TOM, MOTYT JI1 OHM ACHCTBO-
BaTh Ha OCHOBAaHWHU CBOMX IOIPa3yMEBacMBIX, TUCKPEIIMOHHBIX MJIM HEOTHEMIIEMBIX
TIOJTHOMOYMH.

(i) Ilodpasymesaemoie noaHomouus: apoONTPAKHBIC TPUOYHAIBI JOJLKHBI U3YINUTh

TEKCT COTIAIICHUS CTOPOH U IPYTHE UCTOTHUKY, PETYIUPYIONINE apOUTPaK, YTOOBI

OIIPEeICNINTh, TTOAPA3YMEBACT JIM COOTBETCTBYIOIINI JOKYMEHT TIOJITHOMOYMS pa3pe-

IIaTh KOHKPETHHIN BOIIPOC.

(ii) Auckpeyuonusie nosHomo4us: apOUTPaKHBIC TPUOYHAJBI JOJDKHEI OLICHUTD,

SIBIISICTCSI JIV TIOTHSITHIN BOIIPOC TIPOLIETYPHBIM BOIIPOCOM, Ha PEIIeHNEe KOTOPOTO,

B OTCYTCTBHE YKa3aHUI 00 00paTHOM, OHM OOBIYHO MMEIOT TUCKPEIIMOHHBIC TTOJTHO-

MOYHS.

(iii) Heomwsemaemobie noanomouus: apoOMTpaKHbIC TPUOYHAIBI JOJLKHBI IIPUHSATH

BO BHUMAaHIE, MOXET JIX pacCMaTpHUBaeMBIil MM BOIIPOC CO3IATh PUCK BBIXOA 3a IIpe-

IIeJTbl X KOMIIETCHIINY, TIOCTAaBUTh ITO1 COMHEHNE IIEJIOCTHOCTD pa30MpaTeIbcTBa

VUIM TIPUBECTH K BEIHECEHUTO MU HEMCITOJTHIMOTO PEIICHUS.

(c) Ipu 1OKHOM YBaXKEHUU K aBBTOHOMUM CTOPOH apOUTPaXKHbIE TPUOYHAIbI TOJIKHbI
MPOBOAUTDL MOCAEA0BATEbHBIN aHAIN3, CHAaYajla OTNpeaessisi, UMEIOT JIM OHU TOoapas-
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yMeBaeMble MOJTHOMOYMSI COBEPIINUTD ONpeae/ieHHOEe NefiCTBUE, 3aTe€M MOTYT JIM OHU
JIeicTBOBATh MO CBOEMY YCMOTPEHUIO M, HAKOHEII, JOJDKHBI I OHU OCYILIECTBISITh He-
OTbEMJIEMbIE TTOJTHOMOYMSI.

(i) ApouTtpaxkabIe TPUOYHAIBI MOTYT IIPUITH K BEIBOMY, YTO X IIPABOMOYNE Ha CO-
BEpILEHNE OMpPeaeIEHHOTO IeCTBUS MOAAEPKUBAETCS 00Jiee YeM OJTHUM TUIIOM
nojaHoMouuii. TaM, rae ecTb HECKOJIbKO OCHOBAHUMA 1151 COBEPILEHUS TeACTBUIA,
TpUOYHaJbl JOJIKHBI YyBCTBOBAThb ce0s1 0oJjiee KOMMOPTHO MPHU OCYILIECTBICHUU
TIOJTHOMOYMH.

(ii) ApbuTtpakHble TpUOYHAIBI TOKHEI 9yBCTBOBATh ce0sI B OOJIbINEHt Ge3omac-
HOCTHU, IEUCTBYSI HA OCHOBE MOJPa3yMeBaeMbIX WU AUCKPELMOHHBIX TOJTHOMOYMA,
YyeM JIeCTBYSI HA OCHOBE CBOMX HEOTHEMJIEMBIX TTOJTHOMOYMIA.

(iii) Kornma apoutpakHbie TpUOyHasIbl 1€MCTBYIOT UCKIIOYUTETBLHO B COOTBETCTBUM
CO CBOMMM HEOTHEMJIEMBIMU MOJTHOMOYMSIMU, OHU JOJKHBI YOEIUTHCS B TOM, YTO
CYIIIECTBYET HEMpeonoaruMas 00s13aHHOCTb JEMCTBOBATD B LIEJSIX COXpAaHEHUSI CBOEH
KOMITETEHIIUU, TTOAAEPKAHUS LIETOCTHOCTU pa3dupaTeibCTBa WM BHIHECEHUS UC-
TMOJIHUMOTO pellIeHMUsI.

(d) Ilpexme geMm meiicTBOBaTh HA OCHOBAHUM JIIOOOTO M3 STUX ITOJTHOMOYMIA, ap-
OUTpakHble TPUOYHAJIbI JOJXKHBI IPEIOCTABUThL CTOPOHAM PA3yMHYIO BO3MOXHOCTD
BbICKA3aTh CBOE MHEHUE U OKa3aTb CONEMCTBUE B BbIpAOOTKE HanboJiee MOIXOASIIETO
pelIeHUs B CIOXUBIIUXCI 00CcTOsITeNIbCTBAX. [1pr 3TOM apOUTPBI TaKXKE AOJKHBI YUU-
THIBAaTh CJIEIYyIOLIEE:

(i) IIpaBoBEIC TPATUIIMK CTOPOH U MPABOBEIC CUCTEMBI, B COOTBETCTBUHM C KOTO-
PBIMU JTOJIKEH TTPOBOIMUTHCSI apOUTpaX B CUIIY corjialieHust ctopoH. Eciu npaso,
MPUMEHUMOE K apOUTPaxy, SICHO TOBOPUT O JOIMYCTUMOCTH OCYIIECTBICHUS OIpe-
JeJIEHHBIX MOAPA3yMEBAEMbIX UM HEOTHEMJIEMbIX TOJTHOMOUMIA, TAKOE TTOJIOXEHUE
JIOJIKHO 0€3YCJIOBHO MMETh MPEUMYILIECTBEHHYIO CUTY.

(ii) Copa3aMepHOCTh CBOMX JICHCTBHS B XOJI¢ pa30MpPaTe/IbcTBa C YICTOM MHTEPECOB,
KOTOPBIM TPEUIOXKEHHAs Mepa MOXET CIY>KUTh WJIM MOABEpraTh pucky. Mcrnosb3ye-
MbI€ CPEACTBA MOJXKHBI ObITh MPOMOPLMOHAIbHBI OCYIIECTBISIEMBIM IMOJJHOMOYUSIM
Y TOYHO COOTBETCTBOBATb UMEIOIIEH MECTO CUTYaIIMH.

(e) ApOuTtpaxkHbie TPUOYHATBI JOJDKHBI TIPEICTABUTH CBOM APTYMEHTHI B TIOJIB3Y OCY-
ILIECTBJIEHUSI TTIOAPAa3yMEBAEMbBIX, TUCKPEIIMOHHBIX UM HEOTHEMJIEMBbIX TTOJTHOMOYNA,
CChLIASICh HA TaKUE MOJHOMOYMSI OCO3HAHHO U BAYMUYMBO, YTO OYAET COCOOCTBOBATH
TOMY, UYTO BBIHECEHHOE PellIeHNEe WU TOCTAHOBJIEHKWE He OYIET B JaJIbHEIIIEM OTMEHEHO
WUJIA B €TI0 UCTIOJIHEHNH He OyIeT OTKa3aHo.

3. Cydam:

Cy/1bl TOJDKHBI TOHUMATh, YTO apOUTpaskHbIE TPUOYHATBI 00J1aTAI0T HEOThEMIIEMbIMU
TTOJTHOMOYMSIMU, & TAKXXE TTOJTHOMOYMSIMU, TIPSIMO WJIH TIOIpa3yMeBaeMo UM MPEIOCTaB-
JICHHBIMH, KaK 0oJiee TToapoOHOo onrcaHo B ImyHKTax 2 (b) 1 (c) BeIIIIe.



